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BEFORETHHItll~9~~NH f~ftONTROL BOA1WERRgOFFICE

LOWETRANSFER,INC. ~ SEP 02 ZUO3
LOWE, ) STATE OF ILLINOIS

Pollution Control Board
Petitioners,

)
vs. ) CaseNo. PCB03-221

) Pollution Control Facility Siting Appeal
COUNTYBOARDOFMCHENRYCOUNTY,)
ILLINOIS )

)
Respondent. )

RESPONDENT COUNTY BOARD OF MCHENRY COUNTY, ILLINOIS’ REPLY
BRIEF IN SUPPORT OF ITS DECISION TO DENY SITING APPROVAL

TO LOWE TRANSFER, INC.

For the reasons set forth herein, Respondent, County Board of McHenry County

(“McHenry County Board”), respectfully requests that this Board affirm its decision to deny

siting approvalto LoweTransfer,Inc. andMarshallLowe, theCo-Petitionersherein.

I. THE EVIDENCE AMPLY SUPPORTEDMCHENRY COUNTY BOARD’S DECISION
TO DENY SITING APPROVAL.

As set forth in both Co-Petitioners’and Respondent’s opening briefs, this Board must

determine whether the McHenry County Board’s decision to deny siting approval was against the

manifestweight of the evidence. See WasteManagementof Illinois, Inc. v. Illinois Pollution

Control Board, 160 Ill.App.3d 434, 441-42,513 N.E.2d 592, 597 (2d Dist. 1987). Accordingto

this Board:

“A verdict is . . . against the manifest weight of the evidence where it is palpably
enoneous,wholly unwarranted, clearly the result of passion or prejudice, or
appearsto be arbitrary,unreasonable,andnotbasedupontheevidence. A verdict
cannotbe set asidemerelybecausethejury couldhavedrawndifferentinferences
and conclusionsfrom conflicting testimonyor becausea reviewing court would
havereacheda differentconclusion.. . when considering whether a verdict was
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contrary to the weight of the evidence, a reviewing court must view the evidence
in the light mostfavorableto theappellee.”

A.R,F. Landfill, Inc. v. Lake County,PCB 87-51 (Oct. 1, 1987),slip op. at *6, quotingSteinberg

v. Petra, 139 Il1.App.3d 503, 508 (1986). As explainedin A.R,F., if “this Boardfinds thatthe

County Board could have reasonably arrived at its conclusions, the County Board’s decisions

must be affirmed.” A.R.F., PCB 87-51, slip op. at *6. A review of the record in this case

establishesthat it was clearly reasonablefor the McHenry County Board to determinethat

criteria (ii), (iii) and (v) were not satisfied by the Applicant. Therefore, this Board should affirm

theMcHenryCountyBoard’sdecisionto denysiting approvalto Lowe Transfer,Inc.

While Co-Petitionerscontendthat this Board and courts havebeenwilling to reverse

decisionsof local hearingbodieswith respectto one or morecriteria, Co-Petitionerswereonly

ableto locate 12 caseswheretheBoardandappellatecourtshaveactuallyreverseda decisionof

local hearingbody on any criterion,in spiteofhundredsofpollution control facility siting cases

that havebeenappealedto the Pollution ControlBoard and appellatecourts. (Pet. Br. pp. 5-6).

Thefact thattheBoardandappellatecourtshaveso seldomfoundthat decisionsof local hearing

bodiesareagainstthemanifestweightoftheevidenceestablisheshowdifficult it is to meetthat

standard.A reviewof the 12 casescited by Co-PetitionersfurtherestablishesthatCo-Petitioners

arenotentitledto thereliefthatthey seekbecauseout ofthe 12 casescited by Co-Petitioners,the

appellate court or Board have only completely reverseda County Board’s denial of siting

approval three times. See Industrial Fuels & Resources/illinois,Inc., v. Illinois Pollution

Control Board, 227 Ill.App.3d 533, 592 N.E.2d 148 (1st Dist. 1992); Watts Trucking Service,

Inc. v. City ofRockIsland, PCB 83-167(March 8, 1984);Frink’s Industrial Waste,Inc. v. City of

2
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Roc/eford,PCB 83-41 (June30, 1983). In most of theother casescited by Co-Petitioners,the

Board found that while the lower tribunal’s decisions with respect to one or two criteria were

against the manifestweightof theevidence,thetribunal’sdecisionswith respectto theremaining

criteria werecorrect,and the tribunals’ overall decisionsto denysiting approvalwere affirmed.1

In the remainingcases,the Board actually reversedapproval of a pollution control facility,

finding that the local hearingbody improperly foundthat a certaincriteriahad beenmet whenit

actuallyhadnot.2

Furthermore,the only threecasesin whichthis Boardor an appellatecourt haveactually

reverseda local governingbody’sdecisionto deny siting approvalareall clearly distinguishable

from the factspresentedin this case. Unlike the caseat hand, where three expertstestified

against the Applicant with respectto criteria (ii) and (v), in Industrial Fuels (which Co-

Petitionerscited in theirbrief asbeing“almost identical” to this case(Pet. Br. p. 7) therewasno

testimonycontrary to that provided by the Applicant’s witnesseswith respectto thosecriteria.

227 Ill.App.3d at 547-48, 592 N.E.2d at 157-58. The Court found this fact to be significant,

noting that with respectto criterion (ii), “[n]o one testified, for example,how particulardesign

SeeCDTLandfihlCorp. v. City ofJo/jet,PCI3 98-60(March 5, 1998) (affirming City’s decisionson criteria (i) and

(iii) andaffirming denial of siting application); WasteHauling, Inc. v. MaconCountyBoard, PCB 91-223
(May 7, 1992) (affirming CountyBoard’sdecisionson criteria (i), (iii), (v) and (viii) andaffirming denial of
siting application);Clean Quality Resources,Inc. v. Marion CountyBoard, PCB 91-72 (Aug. 26, 1991)
(affinning County Board’sdecisionson criteria (i), (ii), (v), (vi) and (vii) andaffirming denial of siting
approval); Waste Managementof Illinois, Inc. v. McHenry CountyBoard, PCB 86-109 (Dec. 5, 1986)
(affirming County Board’s decisions on criteria (ii), (iv), (v) and (vi) and affirming denial of siting
application);McHenryCountyLandfill, Inc. v. CountyBoardofMcHenryCounty,PCB 85-192(March 14,
1986) (affirming board’sdecisionswith respectto criteria (i), (ii), (iii), (v) and (vi) andaffirming denialof
siting approval);A.R.F. Landfill v. LakeCounty,PCB 87-51 (Oct. I, 1987)(affirming board’sdecisionwith
respectto criteria (i), (ii) and (vi) andaffirming siting denial); IndustrialSalvage,Inc. v. CountyBoard of
Marion, PCB 83-173(Aug. 2, 1984)(affirming County’s decisionwith respectto criterion(i) andaffirming
denialofsiting approval).

2 SeeSlatesv. Illinois Landfills, Inc., PCB 93-106 (Sept. 23, 1993) (reversingapproval basedon criterion (0);
Countyof Kankak.eev. City ofKankakee,PCB 03-3!, 33, 35 (Jan. 9, 2003) (reversingsiting approval

becauseBoard foundthatcriterion(ii) was notmet).
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featuresor operatingproceduresmight increasetherisk of the harmto theresidents.No expert

witness testified that the design and proposedoperationof the facility were flawed or that

IndustriaPsapplicationignoredorviolatedany oftheapplicablegovernmentalregulations.” 227

IlLApp.3d at 546, 592 N.E.2d at 157. Becausethe objector “failed to rebut or contradict

Industrial’s showing that the facility was designed in light of the public health, safety and

welfare,” the Court determined that it was forced to reverse the City Council’s decision with

respectto criterion (ii). 227 Ill.App.3d at 547, 592 N.E.2d at 157. Likewise, this Board found

that the City’s decisionregardingcriterion (v) wasagainstthe manifestweightof the evidence

becausethe Applicant’s presentationwith respectto criterion (v) was unrebutted,and without

contradictionor impeachment.227 Ill.App.3d at 548, 592 N.E.2dat 158. Far, far from being

“almost identical” to this case,Industrial Fuelsis actuallyvery factuallydifferentbecausein this

case,therewas ample testimonyfrom Mr. Thomas,Mr. Nickodemand Mr. Sutherlandthatthe

location,designand planof operationsof theLowe facility were flawed in many respects,such

that the facility wasnot protectiveof the public health,safety and welfareand did not havea

plan of operationsthat would minimize thedangerto the surroundingareafrom fire, spills, and

otheroperationalaccidents. (C.00189,pp. 9-10, 61, C.002l5,p. 54, 55, C.002l8,p. 79, 80).

Consequently,the McHenry County Board was correct in finding, as it did, that the Applicant

failed to satisfycriteria(ii) and(v).

The factsof this caseare also distinguishablefrom those presentedin Watts Trucking

becausein Watts the facts clearly demonstratedthat criteria (ii), (Hi) and (v) were met by the

Applicant. In Watts, this Board found that the City Council’s decisionswith respectto those

criteriawere againstthe manifestweightof theevidence. PCB 83-167. In doing so, theBoard

4
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noted that the locationof the facility was compatiblewith the surroundingareabecausethe

facility was locatedin an highly industrializedarea,immediatelyadjacentto a rubberplant and

in closeproximity to theCity’s wastewatertreatmentplantand threeplatingplants. PCB83-167,

slip op. at *3• Eventhoughtheareawherethefacility wasto be locatedwasonceresidential,it

had becomemore and more industrial. Id. at *4 In this case,the exactoppositeis true; rather

thanbecomingmore industrial, the areasurroundingthe Lowe TransferStation is becoming

more residential (becauseof Bright Oaks and now the Plote developmentbeing zoned

residential). The Board in Watts also found that criterion (v) was satisfiedby the applicant

because“the plant will have alarms,an automaticsprinkler systemand two fire extinguisher

stations,”and theBoardpointed out that “[t]here is virtually no possibility of fire itself spreading

from the facility to the surroundingarea.” Id. at *7~ In this case,however,the facility is not

equippedwith sprinklers(COOl79, pp. 69-70),and Mr Nickodemspecificallytestified that fire

couldquickly spreadto TheHollows becauseof theplethoraof vegetationin that area,aswell as

its closeproximity to thetransferstation. (C.00215,pp. 32-33). Finally, with respectto criterion

(ii), the Board in Watts foundthat it was“unable to find any evidenceother than that the facility

wasdesigned,locatedandproposedto be operatedso that thepublic health,safety and welfare

will be protected.” Id. at *12. Here, however, therewas ample evidencepresentedby three

experts regardingdeficiencies in the location, design and operationsof the facility that will

adverselyimpact the public health,safetyand welfare. (C.O0188-90; C.00214-19). Therefore,

while the City Council’s decisionsin Watts may have beenagainst the manifestweight the

evidence,the McHeniy County Board’s decisionsregardingcriteria (ii), (iii) and (v) are not

againstthemanifestweightof theevidence,

5
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Finally, the factspresentedin Frink’s Industrial Wasteestablish that while the City of

Rockford’s decisions with respect to criteria (ii) and (iii) wereagainstthemanifestweight ofthe

evidencein thatcase,thesameis nottrue in thepresentcase. In Frink’s, the City determined that

criteria(ii) and (iii) were not satisfiedbecausethe facility was located2000 feet from a school,

and therewere fears that the areamay becomeexclusivelydevotedto disposalfacilities. PCB

83-41,slip op. at *4 The Board found that “unsupported opinion and fears that the industrial

park would ‘deteriorateinto an exclusivesite for disposalfacilities” were unfounded.Id. at *4~

The Board also found that the areasurroundingthe facility was compatible with the facility

becauseimmediately adjacentto the facility was a building occupiedby InterstatePollution

Control, which processedindustrial oils and wastewaterand there were severalother nearby

buildings that were industrial in nature,including a large new industrial building occupiedby

Honeywell Motor Products. Id. at *2. The facility was also located in closeproximity to the

Rockford SanitaryDistrict TreatmentPlant. Id. at *3~Becausethis Board foundthat therecord

revealed“the predominantlyindustrialnatureof theareaasa whole,” theBoard determinedthat

the City’s findings asto criteria (ii) and (iii) were againstthe manifestweight of the evidence.

Id. at *6. However, a review of the record in this caseclearly establishesthat the area

surroundingthis facility is not mainly industrial. Although Lowe Enterprisesand Welsh

Brothersoperatesnext to theproposedtransferstationon one side,theremainingcharacterofthe

property surroundingthe transferstation is not industrial, with The Hollows and the Plote

propertydirectly adjacentto the facility, and Bright Oaks less thana quarterof a mile away.

(C.00215,pp. 54-55). Consequently,thecharacterof the area surrounding this proposed facility

is much different than the areasurrounding the proposed facility in Frink’s, which is just one

6
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reasonwhy the Mdflenry County Board’s decisionwith respectto criteria (ii) and (iii) arenot

againstthemanifestweightoftheevidence.

As hasbeenmadeclear by appellatecourtsand this Board, muchdeferenceis given to

local hearingbodiesin pollution controlfacility siting hearings. Therefore,a decisionof local

hearingbody shouldonly be reversedif it is againstthemanifestweightof theevidence. Waste

Managementofillinois, Inc. v. Illinois Pollution ControlBoard, 160 Ill.App.3d 434, 441-42,513

N.E.2d592, 597 (2d Dist). Theevidencepresentedto the McHenry CountyBoard in the siting

hearingswith respectto the Lowe TransferStation establishesthat theCounty Board’sdecision

was not only not against the manifestweight of the evidence,but was the only reasonable

decisionbasedon the evidenceandtestimonypresented.Consequently,this Boardshouldaffirm

theCountyBoard’sdecisionswith respectto criteria(ii), (iii) and(v).

II. THE MCHENRY COUNTY BOARD’S DECISION WITH RESPECTTO CRITERION
(ii) WAS AMPLY SUPPORTEDBY THE EVIDENCE.

It is well-settled that it is inappropriatefor the Pollution Control Board to reweigh

evidenceandreassessthecredibility ofwitnesses.SeeConcernedAdjoiningOwnersv. Pollution

ControlBoard, 288 Ill.App.3d 565, 576, 680N.E.2d810, 818 (5th Dist. 1997)(explainingthatit

is up to “the siting authority to determinethe credibility of witnesses,to resolveconflicts in the

evidence,and to weigh all of the evidenceoffered.”) However, this is preciselywhat Co-

Petitioners ask this Board to do in their Memorandum. Specifically, Co-Petitionersspend

several pages emphasizingthe credentials of their own witnesses,while minimizing the

credentialsoftheobjectors’witnesses(Pet. Br., 8-10,23), thereby,in essence,seekingadefacto

determination from this Board that the Applicant’s witnesses were superior to the objectors’
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witnessesand, therefore,in turn, necessarilymore believable than the objectors’ witnesses.

Clearly, it would be inappropriatefor this Board to judge or weigh the qualificationsof the

expertswho testifiedat the hearingbecauseit is not thefunction of the Boardor the courts “to

determinewhich witnessesaremoreexpertthan others.” Metropolitan WasteSystems,inc. v.

Pollution Control Board, 201 Jll.App.3d 51, 56, 558 N.E.2d 785, 788 (3d Dist. 1990); City of

Rockfordv. County of Winnebago,186 Ill.App.3d 303, 315, 542 N.E.2d 423, 432 (2d Dist.

1989). Furthermore,therewas ample evidencein the record as to the qualifications of the

objectors’ experts, which established that the objectors’ witnesseswere clearly qualified.

(C.00188,pp. 6-18,C.00214,pp. 3-6,C.002l8,pp. 63-65). TheBoardmembershadthebenefit

of observingthe testimony and determiningwhich witnesseswere more credible, which is

precisely what the County Board is obligatedto do. SeeConcernedAdjoining Owners, 288

Ill.App.3d at 576, 680N.E.2dat 818.

Co-Petitionersalso ask this Board to reweigh the evidenceand concludethat simply

becausetheirwitnessestestified that the facility satisfiedcriterion (ii), theCounty’s decisionon

this criterion must be againstthe manifestweight of the evidence. However,simply because

thereis some evidencewhich, if accepted,would supporta contraryconclusiondoesnot mean

thattheCountyBoard’sdecisionis againstthemanifestweightoftheevidence. SeeWabashand

LawrenceCountiesTaxpayersand WaterDrinkersAssociationv. Pollution Control Board, 198

I1l.App.3d388, 393, 555 N.E.2d 1081, 1086 (5th Dist. 1990). Here, therewas ampleevidence

presented by objectors’ witnesses, which directly contradicted the testimony of the Applicant’s

experts, and the County Board was free to accept that evidence over that of the Applicant’s.

Becausetherewere expertsthat specificallyfound that the facility did not satisfy criterion (ii),

8
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the County Board’s decisionis not againstthe manifestweightof the evidenceand should be

affirmed by this Board. SeeMetropolitan WasteSystems,201 Ill.App.3d at 56, 558 N.E.2d at

788; City ofRoclcford,186 Ill.App.3d at 315, 542 N.E.2dat432.

Furthermore,Co-Petitionersare incorrect in asserting that they have proven that the

transferstationsatisfiescriterion(ii) simply becausethe Lowe TransferStationallegedlymet or

exceededthe standardsfor transferstations, (Pet. Br. pp. 7, 23). First of all, thereare no

industry standardsor stateregulatory standardswith respectto transferstations. (C.00218, p.

17). Rather, there is only conflicting testimony from experts as to what is desirable or accepted

practice. Even if there were such standards, Co-Petitioners’ argument would still fail based on

the court’s holding in McHenry County Landfill, Inc. v. illinois EnvironmentalProtection

Agency,154lll.App.3d 89, 506 N.E.2d372 (2d Dist. 1987). In McHenry County,the applicant

contendedthat the county board could not deny siting approval for its landfill becausethe

landfill met or exceededStatedesignand operationrequirements. 154 Ill.App.3d at 100, 506

N.E.2d at 380. The appellate court disagreed, and held that a county board may deny siting

approval “where it determines that the proposedlandfill presentsa potentialhealthhazardto the

surrounding community, notwithstanding the applicant’s complete compliance with the EPA’s

and PCB’s technical requirements.” 154 Ill.App.3d at 101, 506 N.E.2d 372, 381. In McHenry

County,the Court concluded that the record amply supported the county board’s conclusion that

the landfill did not satisfy criterion (ii) despite the fact that the facility met applicable EPA

requirements. id. Likewise, in this case, there was ample evidencein therecordto establishthat

the Applicant did not satisfy criterion (ii) evenif, assumingarguendo,the facility did comply

with or even exceed applicable design standards, as asserted by Co-Petitioners.

9
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In supportof its argumentthat this facility must satisfy criterion (ii) becauseit meetsor

exceedsdesign standardsfor transfer stations, Co-Petitionerscite to Clutts v. Beasley, 185

Ill.App.3d 543, 541 N.E.2d844 (5th Dist. 1989). (Pet.Br. pp. 7, 23). However,Cluttsis clearly

not controlling becauseClults is a case where Illinois Environmental Protection Agency

standards were directly at issue, while there are no EPA standards at issue in this case. See 185

Ill.App.3d at 546-47,541 N.E.2dat 846. Clutis is also distinguishable because it is a case where

appellatecourt uphelda local siting authority’sapprovalof a landfill, not a casein which the

Boardor court reversedthe local siting authority’sdenial of siting approvalfor a transferstation.

SeeId. That distinction is extremelysignificantbecausethe Court in Clutts merely found that

the CountyBoard’sdecisiongrantingsiting approvalwasnot againstthemanifestweight of the

evidence. Id. The Court never asserted, as Co-Petitioners contend, that complying with EPA

regulations andstandardsis all that is required to meet criterion (ii). In fact, such an assertion is

nonsensicalbecauseif criterion (ii) only requiredthat a facility comply with EPA rules and

regulationsor existing design standards,therewould be no needfor a local hearingbody to

determineif that criterionwasmet, assuchadeterminationcouldsimply be madeby theEPA or

theIPCB. However,it clearly not theprovinceoftheEPA or IPCB to determineif an Applicant

has satisfied criterion (ii). See McLean County Disposal, Inc. v. County of McLean, 207

Ill.App.3d 477, 566 N.E.2d 26 (“The legislaturehaschargedthe county board,ratherthan the

PCB, with resolving the technical issues such as public health ramifications of the landfill’s

design.”). Therefore,it is clearthat morethanmerecompliancewith EPA rulesand regulations

is required to satisfied criterion (ii). Even where standards exist, it is the siting authority’s role to

considertheapplicationof thosestandardsto a givenlocation,and it is the province of the local
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siting authority to determine if an Applicant has located designed and planned to operate a

facility that will protect the public health, safety and welfare in spite of an applicant’s compliance

with applicablerules, regulationsandindustrystandards,

Throughout their Memorandum, Co-Petitioners selectively pick and choose evidence and

testimonythat they apparentlybelieve establishesthat their facility satisfiedcriterion (ii). In

doing so, Co-Petitioners are asking this Board to reweigh the evidence in this case, which this

Board has no authority to do. SeeConcernedAdjoining Owners,288 Ill.App.3d at 576, 680

N.E.2d at 818. Additionally, in presenting its version of the facts, Co-Petitioners leave out much

of the testimony of the witnesses opposing the Applicant, which clearly establishes that the

facility is not located, designed and operated to protect the public health, safety and welfare. By

failing to refute much of the testimony elicited from the objectors’ witnesses, Co-Petitioners have

established that their facility will not be located, designed or operated to protect the public

health, safety andwelfare.

A. The McHenry County Board’s decision that the transfer station is not located to
protect the public health, safety and welfare is amply supported by the evidence.

The evidence and testimony cited by Co-Petitioners in their brief clearly fails to establish

that the location of the transfer station will protect the public health safety and welfare because

while the Co-Petitioners focus on specific areas of the facility that they believe are “state of the

art,” Co-Petitioners simply do not address problem areas of the facility that show that the transfer

station is not located to protect the public health, safety andwelfare.

One of the major problems that Co-Petitioners do not even mention in their brief, even

though much testimony was presented at the siting hearing with respect to the topic, is the
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inadequate size of the facility. Instead, Co-Petitioners focus on the queuing distance and internal

traffic, contending that the queuing distance and traffic patterns on the site will not cause any

problems or back-ups. (Pet Br. p. 12). While there may be adequate queuing in this facility a

majority of the time, nonetheless, direct testimony from Mr. Nickodem established that there will

likely be traffic back-ups on Route 14 based on the inadequate size of the site. (C.00214, pp. 29,

55). Mr. Nickodem also found that the traffic patterns on site were poorly designed because they

could cause back-ups and even accidents. (C.00214, pp. 33-34). Furthermore, testimony at the

siting hearing establishes that once on the site, trucks will not have room to maneuver around the

site. (C.00214, pp. 34-51). Obviously, Co-Petitioners could not refute this point and, therefore,

did not even address this issue. Because the size of the facility is not protective of the public

health safety and welfare in that its inadequate size can quite possibly lead to accidents and

traffic back-ups, the County Board could have concluded on that basis alone that the transfer

station did not satisfy criterion (ii).

Co-Petitioners also fail to adequately explain how this facility is located to protect the

public health, safety and welfare when it is located immediately adjacent to The Hollows.

Instead of simply admitting the obvious fact that the transfer station is located next to an

environmentally sensitive area, the Co-Petitioners in their brief place much emphasis on the fact

that the site is zoned 1-2, and seem to suggest that the zoning of the site should be determinative

with respect to the whether the location meets criterion (ii), just as they did at the siting hearing.

(Pet. Br. p. 22). However, it is clear that zoning is not all that should be considered in

determining if a pollution control facility, such as a transfer station, is located to protect the

health, safety and welfare of the public. If this were true, there would be no need for any
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demonstration beyond compliance with local zoning standards. However, this is not the case,

and the McHenry County Board was allowed, and even obligated, to consider how the property

surrounding this transfer station was actually being used instead of examining only the zoning of

such property. As such, the County Board had more than ample evidence to establish that the

facility was not located to protected the public health, safety and welfare because of its close

proximity to The Hollows.

Another major problem with the site’s location is the absence of an adequate buffer

between the site and The Hollows. While Co-Petitioners contend that screening is adequate at

the facility in large partdue to the scale house and the concrete structures on the site (Pet. Br. p.

13), Mr. Nickodem specifically found that the scale house was not a complete buffer for litter or

noise. (C.00216, pp. 6-7). Furthermore, Mr. Nickodem explicitly stated that the screening

designed for the facility was inadequate to minimize the effect on the Hollows as well as abate

noise that may be experienced on the Plote property. (C.00215, pp. 64-65).

B. The Mcflenry County Board’s decision that the transfer station is not designed to
protect the public health, safety andwelfare is amply supported by the evidence.

While Co-Petitioners repeatedly assert in their brief that elements of the design on the

transfer station “exceed” standard designs for a transfer station, Co-Petitioners fail to point out

there are “no industry standards.” (C.00218, p. 17). Co-Petitioners also fail to mention many

areas where their facility is lacking, all of which were specifically noted by the objectors’

witnesses at the siting hearing, and are set out below. Co-Petitioners also fail to acknowledge

that some of the design features that they contend exceed design standards actually provide no

benefit, and may even be harmful. Twosuch examples arethe indoor scale house and the indoor
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untarping of vehicles. While Co-Petitioners seem to suggest that these arepositivecomponents

of the design of the facility (Pet. Br. pp. 13-14), Mr. Nickodem disagreed. Mr. Nickodem

testified that there was “no advantage” to an indoor scale house, and actually stated that an

indoor scale house was a disadvantage because it would be “just another building where you can

build up carbon monoxide from vehicle exhaust. (C.00215, pp. 8 1-82. Mr. Nickodem also

testified that untarping inside the transfer station presented a safety hazard in that the goal in

designing transfer stations is to minimize the number of people on the floor because “the more

people you have on the floor, the more potential there is for another truck to hit that person or the

front end loader backing or going forward to hit that person.” (C.00217, pp. 20-21). Because the

design features that Co-Petitioners assert enhance their facility may in fact actually be harmful to

the facility, it is clear why the Mcflenry County Board correctly found that the Applicant failed

to satisfy criterion (ii).

Furthermore, the evidence presented at the hearing established that certain design

components were missing in this facility, which made the facility not designed to protect the

public health, safety and welfare. Likely the most pressing problem is that the groundwater in

and around the site was not adequately protected. (C.0O1 88, p. 33). Co-Petitioners, however,

argue that the Applicant was the only party to provide testimony from a hydrogeologist, and,

therefore, that witness’ testimony must have been accepted since the County made no credibility

finding against its hydrogeologist. (Pet. Br. 17). That contention, however, is clearly specious

as the McHenry County Board was not required to make any record of its credibility findings in

its resolution. Rather, it is well-settled that a local hearing body does not have to indicate

specific facts upon which it made its decision, but only has to “indicate which of the criteria, in
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its view, have or havenot beenmet.” E & E Hauling, Inc. v. Pollution Control Board, 451

N.E.2d 555, 577-578 (2d Dist. 1983). Additionally, Co-Petitionersignore the fact that

Lawrence Thomas,a professionalengineerwith 23 years of experiencein hydrogeology,

providedtestimonydirectly refuting that of theApplicant’s witness,Mr. Dorgan. (C.00l88, pp.

6-7, 33). Consequently,the County Board wasclearly within its rights to acceptMr. Thomas’

testimonyover that ofthe Applicant’switnessand find that the groundwaterwasnot adequately

protectedbecauseofthe inadequategroundwatermonitoring plan,and the further fact that there

was no ability to stop the flow of contaminants into the groundwater (C.0O 188, pp. 43-44, 48-

51).

Co-Petitionersassert that the groundwaterwill be adequatelyprotectedbecausethe

facility is equipped with groundwater monitoring wells. (Pet. Br. p 19). However, the presence

of the two wells proposed by the Applicant does not establish that the facility is protective of

groundwaterin thearea. In fact, thetestimonyat thehearingestablishesthat those groundwater

monitoring wells will be of little, if any, assistance in determining whether there is groundwater

contamination.(C.Ol 88,pp. 48-49). Thatis truebecausethereareno up-gradientwells andalso

because the wells are only testing the top layer of the stratigraphy. Id. The groundwater

monitoring systemis also inadequatebecausethereis nothingthat will stop “sinkers,” or objects

denserthanwater,including contaminants,from moving into thegroundwater. (C.00188, p. 36).

Thecontaminationof groundwateris a particularproblembecausetheshallowgroundwaterwill

undeniablyflow to Lake Plote, Lake Atwood, Lake Killarney and the nearby “irreplaceable”

wetlands(C.00188, pp.6-7,25-28, C.00l90, pp. 44-45). Mr. Zinnen agreedwould that the
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groundwaterwould flow to thoseareasand evenstatedthat thegroundwaterflows at a rapidrate

to the wetlands. (C.00181, p.25, C.00l86, p. 87)

The storm water managementsystemis also not designedto protect the public health,

safety and welfare because storm water falling into the ramps and apron of the facility will be

treatedasstormwater,ratherthancontactwater,eventhoughsuchwatermaycomeinto contact

with contaminants on the apron and on the trucks themselves. (C.00215, pp. 11-12, 2 1-22).

Finally, the most discussedproblemwith the storm water system,which Co-Petitionersdid not

evenacknowledgein theirbrief, is the fact that thereis no ability to stopmaterialsin the storm

water system from migrating into the sewer system and on into groundwater if, in fact,

contaminationis detected. (C.00188, p. 43). Co-Petitionersseemto suggestthat the County

Board should not haveeven consideredthe possibility of groundwatercontaminationbecause

Mr. Thomasdid not know of any transferstationsthat causedgroundwatercontamination,but

Mr. Dorgan,theApplicant’sown witness, admitted that he was not aware of testing to determine

if any contamination existed. (C. 00224, p. 19).

Additionally, Co-Petitioners’assertionthat the storagetanks designedto hold contact

waterare “more than sufficient” (Pet. Br. 17) is unfounded because the Applicant’s own experts

admitted that theydid not perform any calculation to determine if the proposed capacity was

sufficientto properly containall run-off (C.00181,p. 48), andMr. Nickodemstatedthathe did

not believe that the tankswere of adequate size. (C.00214, pp. 59-60,C.00215, p. 86).

Co-Petitionersalsopoint out thefacility’s “special anduniquedesignfeatures,”including

its automaticdoors,which theycontendwill reducethepotentialfor noiseandlitter. (Pet. Br. p.

19). However,Co-Petitionersfail to point out that theautomaticdoorsto thetransferstationare
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only at the ends of the building for the transfer truck tunnel, while the doors on the west side,

which is directly facing The Hollows, will generally be opened. Furthermore, it is clear that the

automaticdoorswill not be closedat all times and, in fact, the doorswill beopenedwhenever

vehiclesare fueled in the facility (C.002l6, p. 28) as well as when trucks are entering and

exiting. When the doors are not closed, noise and litter will surely travel to surrounding

neighbors,including Bright Oaks, The Hollows and the Plote property. Co-Petitionersalso

contendthat the building being designedto haveits open side facethe prevailingwind will be

beneficial becauseit will minimize the potential for the wind-blown distribution of litter.

However, Mr. Nickodemtestified that location of the open side of the building would not

necessarily be beneficial, as wind could swirl around and travel out of the building instead of

stopping inside, thereby sending noise, odor and litter to neighboring properties. (C.00216, pp.

4 1-42).

Co-Petitionersalso point out its landscapingplans, which it believesare adequatein

minimizing potential impactsto surroundingareas. (Pet. Br. p. 21). However,Mr. Nickodem

testified,andthe Applicant’sown witness,Mr. Gordon,agreedthat theway to mostsuccessifilly

minimizesoundto neighborswould be through theuseof abarrierwall, which wasnot included

in the Applicant’s designof the facility (C.00215, pp. 64-65; 00816, p. 10). Although Co-

Petitionersplacemuchemphasison thefact that the landscapingwasdevelopedafter consulting

with the ConservationDistrict (Pet. Br. p. 21), Co-Petitionersfail to point out the McHenry

CountyConservationDistrict draftedaresolutionthatopposedthetransferstation(C.07203-07),

indicating that the McHenry County ConservationDistrict obviously did not believe that the

landscapingwould be adequateto protectits property.
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Throughouttheirbrief, Co-Petitionerspoint out that certaindesignfeaturesofthis facility

meetor exceeddesignfeaturesthat were proposedon the Woodlandfacility in Kane County, a

facility designedby Mr. Nickodem for which siting approval was denied. However, Co-

Petitionersfail to point out the importantfeaturesthat werepresentin the Woodlandfacility that

Mr. Nickodemspecifically found werelacking in this facility that causedit to be designedin a

way thatdid not protectthehealth,safetyandwelfareof thepublic. Themajorfeaturesthat are

missing in this facility, which were presentin the Woodlandfacility, include paving over the

entire site, aswell ascurbing,guttersand multiple valvedcatchbasinsto stopand isolatespills.

(C.00216, pp. 25-26, 53-54; C.00218,pp. 16-17). Additionally, the Woodland facility was

equippedwith a sprinkler system,a 200-poundwheeledwater fire extinguisherand a detention

pond which would supply water for fires (C.00218,pp. 29-30), while the only fire protection

equipmentproposedfor the Lowe Facility consistsof hand-heldfire extinguishersand a fire pit

with no on-site water source. (C.00215, pp. 31-32; C.00179, pp. 78-79). Furthermore,the

Woodland facility was proposedto be equippedwith a screeningwall, similar to a tollway

screeningwall (C.00214, pp. 25-26), unlike the minimal screeningproposedfor the Lowe

facility. (C.00186, pp. 9-10). Basedon thedesignfeaturessetout abovethat werepresentin the

Woodlandfacility andmissingin the Lowe TransferStation,it is clearthat while Mr. Nickodem

believedthat thefacility he designedfor Woodlandwould satisfycriterion(ii), thefacility in this

casewould not, asMcHenrytheCountyBoardproperly found.
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C. The McHenry County Board’sdecisionthat the plan of operationsof the Lowe
TransferStationwasnot designedto protectthepublic health,safetyand welfare
is amply supported by the evidence.

Co-Petitionerscontendthat the transferstation will be operatedto protect the public

health, safety and welfare because no hazardous waste will be accepted (Pet. Br. p. 22).

However,this fact, in andof itself, doesnotestablishthat thefacility will be operatedin a way to

protect the health, safety and welfare. Even though hazardous waste will not be accepted into the

facility, it is clear that approximately two tons of household hazardous waste will come through

the transferstation per year aspeopleoften include householdhazardouswastein their garbage.

(C.00180,pp. 33-35; C.00187,pp. 33-34,C.00l90,p. 86). It is also undisputedthat if a portion

of this waste, which is liquid, flows onto some part of the site that is not covered by the

geomembraneliner, suchastherampor apron,this wastewill flow directly into thestormwater

system and then to groundwaterin the area. (C.00215, pp. 11-12, 21-22). Even if it is

discoveredthat a truck is spilling householdhazardouswasteonto an areaof thesite, thereis no

way to preventthat wastefrom reachinginto the groundwater,asthe storm water connection

systemis not equippedwith a control valve or othershut-offmechanism. (C.00188, p. 43).

Becausethere is not an adequateplan of operationsthat appropriatelydeals with possible

householdhazardouswastespills or othertypesof spills whichmay leavethe site and find their

way to the nearbyenvironment,the McHenry County Board correctly found that the plan of

operationsof thefacility wasnot designedto protectthepublic health,safetyandwelfare.

In addition to an inadequateplan ofoperations that fails to minimize noise, lifter or odors,

the Applicant’s plan of operations is also not designed to minimize dust. The Applicant’s own

witness testified that dust will exist in the facility. (C.00184, pp. 75-76). The amountof dust
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presenton this site is actuallymorethanon most othertransferfacility sitesbecausesomeareas

of site are coveredin gravel,ratherthan being entirely paved,as most sitesare. (C.00215,pp.

29-30, C.00218, pp. 16-17). The prevalenceof dust will also be increasedbecausethe site is

expectedto handleasignificant amountof constructionanddemolitiondebris. (C.00215,pp. 34-

36). Despitethe distinctpresenceof dust in and aroundthe transferstation,the Applicant will

not providemisters to reducethe amountof dust. (COOl84, pp. 75-76). Becausethe plan of

operationsof the Lowe TransferStationis not designedto control and minimize the amountof

dust on the property, the McHenry County Board was correct in finding that the plan of

operationswasnot protectiveof thepublic, healthsafetyandwelfare.

Furthermore,Co-Petitionerscontendthat their facility will be operatedin a way that

protectsthepublic health, safetyand welfaresimply basedon promisesof what Mr. Lowe will

do in the future, with no proof of such. (Pet. Br. pp. 22-23). For example, Co-Petitioners

contendthat they will hire acertifiedtransferstationoperatorasmanagerof thefacility, but Mr.

Lowe admitted that he currently has “no clue” who will be the operator of the facility. (C.00202,

pp. 59). Additionally, Co-Petitioners promises to hire an emergency response contractor to

identify, test, isolateand haul off materialsthat are deemedhazardous,but Co-Petitionershave

not yet determinedwho that will be or what exactly the contractorwill be requiredto do with

hazardousmaterial. (C.00180,pp. 32-33). Finally, theApplicant assertsthathe will adequately

control vectors on the site, but there is no commitmentyet for any type of vector control.

(C.00185,p. 96).

It is especiallytroubling that Mr. Lowe expectedtheCounty Board to trusthim to fulfill

the promisesthat he madebecauseMr. Lowe hasno experiencein running a transferstation
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facility and apparentlywas not interestedenoughin his own facility to read theapplicationthat

he filed and signed. (C.00203,p. 48) It is evenmoretroubling that Mr. Lowe promisedto have

his entire stafftrained in wastescreening,healthand safetyprotocoland emergencyresponsein

light of the fact that Mr. Lowe himself admitted that he would not know what to do in an

emergencysituation. (C.00201, p. 19). Mr. Lowe’s own witness,Mr. Gordon,admittedthat

“experienceis a very importantcomponentof making surethat the facility operatesproperly.”

(C .00186,p. 28). Becauseof Mr. Lowe’s lack of experiencein thetransferstation businessand

the fact that he hasfailed to createa plan of operationsthat will adequatelyprotect the public

health,safetyand welfare,it was entirelyappropriatefor theMcHenryCountyBoardto find that

Lowe Transfer,Inc. failed to satisfS’ criterion(ii).

III. THE MCHENRY COUNTY BOARD’S DECISION WITH RESPECTTO CRITERION
(iii) IS AMPLY SUPPORTEDBY THE EVIDENCE.

Co-Petitionersdevotesubstantialtime and effort to discussingthe qualificationsof its

own witnesses,Larry Petermanand Frank Harrison,and attemptingto discredit the Village of

Cary and Bright Oaks Subdivision witnesses. However,when reviewing a decisionunder a

manifestweight of the evidencestandard,the reviewing court may not reweigh evidenceand

may not reassessthecredibility of witnesses. Worthenv. Roxana,253 Ill.App.3d 378, 384, 623

N.E.2d 1058, 1062 (5th Dist. 1993); Wabash, 198 Ill.App.3d at 392, 555 N.E.2d at 1085.

Therefore,Co- Petitioners’ argumentthat his witnesseswere superiorand/ormore credible is

irrelevant. After hearingtestimonyof all the witnessesover the courseof 11 days,no basis

existsto challengethedecisionsoftheMcflenry CountyBoardasto thecredibility or superiority
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of eachwitness. The Mdllenry CountyBoard hadtheclearprerogativeto believe whomeverit

choseto believe.

Co-Petitioners hinge their argument that the transfer station is compatible with

surroundingproperty by looking at the zoning of the surroundingproperties. However,Co-

Petitionersfailed to takeinto accountthe actualand plannedusesof the surroundingproperty.

The Plote propertywas, during the siting hearingprocess,being zonedresidentialand being

developedasresidentialproperty,ratherthan industrial(as it waspreviouslyzoned). (C.04057-

7235). The McHenry County ConservationDistrict Hollows ConservationArea was zoned

industrial, but it was reclaimedand devotedto conservationand recreationalopenspaceuses.

Co-Petitionersdid not examineor considerthe impact of the transferstation on the Kaper

developmentacrossthestreet. (C.0O205,p. 9, 15). Finally, testimonywasgiventhat thetrendin

surroundingareawasto be a residentialand not heavily industrial, accordingto the Village of

Cary ComprehensivePlan. (C.00205,p. 21; C.00402-403).

Co-Petitioners’expertsclearly did not taketheseactualusesinto accountwhenreaching

their conclusionthat the transferstation was compatiblewith the surroundingproperty. The

applicant,Mr. Lowe himself, acknowledgedthat the Village of Cary wasbecominga bedroom

community. (C.00205,p. 11). Testimonyregardingthe proposedlandscaping,which the Co-

Petitionersclaim was designedto protect the surroundingarea,raised doubts as to the actual

protectiongiven. For example,althoughthe Bright Oakssubdivisionwassupposedlyprotected

by a berm, testimonyshowedthat it was not, asthe secondstory of the homeswere actually

visible abovethe berm from the transferstation site. (C.00204,p. 24). Co-Petitioners’own

expertsadmitted on cross-examinationthat they would not recommendhaving the transfer
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station,or any heavy industrial use, next to a residential neighborhood. (C.OO 194, p. 14). Mr.

Peterman,Co-Petitioner’switness, also agreedwith the Village of Cary’s City Administrator,

CameronDavis, that it was not preferableto put a transfer station at the gateway to Cary.

(C.00193,p. 96-98).

Co-Petitionersalsoarguethat Mr. Petermanset forth 14 factors, which demonstrated that

the transfer facility met the first part of criterion (iii), and that since these factors were not

contradictedby the Village of Cary, the application was sufficient as to compatibility. Again,

Co-Petitionersfail to acknowledgethat the McHenry County Board has the ability to make

credibility determinations,and to believe or disbelieve any testimony given. Tate, 188

Ill.App.3d at 1022. Furthermore,Mr. Petterson testified as to the incompatibility of the transfer

station, not only under the present uses, but with the future uses under the McHenryCounty 2010

PlanandtheCary ComprehensivePlan,whichwasnevercontradicted.(C.00208,p. 97).

Co-Petitioners’argumentthat the transfer station was compatible with the surrounding

propertywasessentiallythat it wasproper underthe currentzoningscheme.(C.00193,p. 125).

This ignoresthe actual and future surroundingusesof the property,and in examiningtheactual

and future usesof the property,the McHenry CountyBoard’sdecisionagainstthe compatibility

of the transfer station with the surrounding areawas fully supported.

The secondpart of criterion (iii) is that the transfer station is located so as to minimize

the impact on property values. First of all, Co-Petitioners’ own expert witness, Mr. Frank

Harrison,wasonly able to find one comparablestudy relating to the proposedlocationof this

transferstation,althoughhis report includedeight stations. Such a lack of comparablestudies

indicatesthat an inherent incompatibility may exist. (C.00220,p. 33). Co-Petitioners’own
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witnessagreed,and statedthat he wasnot surprisedthat therewereno othercomparablestudies,

sincetransferstationsare essentiallyan industrial use,thus implying that industrial usesdo not

belongnext to residentialneighborhoods.(C.00l93,p. 115).

However, the one comparablestudy that did exist, pertainingto the PrincetonVillage

subdivisionadjacentto the NorthbrookTransferStation, in fact directly supportsthe McHenry

CountyBoard’sdecisionthat this facility would be incompatiblewith thesurroundingarea,and,

therefore, in turn, adversely impact property values. Co-Petitioners’ expert attempted to show

that the houses closest to the transfer station appreciated at the same rate as those further away.

(C.00193, p. 72). However, what was “close” and what was “far away” were apparently

arbitrarily decided. In addition, Mr. JohnWhitney testified that Applicant’s appraisal expert did

not removeall othersignificantinfluenceson thepropertyvalueso asto sufficiently isolate the

actualeffect of a transferstation on adjoining propertyvalues. (C.00220,pp. 30-31). In fact,

Mr. Harrison admitted that if the entire neighborhood was affected by the transfer station, then

the appreciation rates of the “close” and “far away” properties would be similar, which is exactly

what his report concluded. (C.00l93, p. 72). Mr. Harrison also failed to acknowledgethe

significant fact that PrincetonVillage was built after the transferstation, thereby taking the

transfer station into account during the initial sales and development of the property. Therefore,

there is sufficient evidencefor theMcHeniy CountyBoard to discreditthecomparisonstudy by

Co-Petitionerswhich purportedto showno significantimpacton propertyvalues.

However,what the study did show, which was pointed out by Mr. Klasenat the siting

hearing and during the Committee’s deliberations was that many of the properties in the

PrincetonVillage areahad appreciatedvery little, or, worse yet, had actually depreciatedin
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value. (C.00220, p. 88; C.07237, pp. 16-18). The average appreciation rates in the Princeton

Village study (approximately 1%) were significantly lower than an average expected

appreciationrate in Cook County of 5-6%, or, more importantly, the 16% rate found in the

neighboringNorthbrookarea.(C.00220,p. 88).

Mr. John Whitney also criticized Mr. Harrison’s report. Co-Petitioners attempt to

discreditMr. Whitney ashe did not makeany independentstudy of the transferstation and had

no opinion of the impact on property values and that somehow Mr. Whitney’s failure to perform

an independentstudy or havesuch an opinion madehis critique of themethodology employedby

Applicant’s appraisalwitnessunbelievable. (Pet. Br. p. 36). However,Co-Petitionerscarry the

burdenof proof to showthat the transfer station is compatible with the surrounding area, and that

impacts on surroundingproperty salesare minimized. WasteManagementof Illinois, Inc. v.

Pollution Control Board, 123 Ill.App.3d 1075, 1083, 463 N.E.2d 969, 975 (2d Dist. 1984).

Further,Mr. Whitney wasnotrequiredto testilS’ asto a final quantitativeopinionon theeffectof

the transfer station on property values. Mr. Whitney’s testimony that Co-Petitioners’ witness did

not properly studypotentialpropertyvalue impact,along with his reasonsfor believing so, was

sufficient. The local siting authority has the sole decision-makingauthority, and it hasbeen

determinedthat experttestimonyshowingdeficienciesunderthestatutorycriteriais sufficient to

deny siting approval. CDTLandJ1I1Corp. v. City of.Joliet, 1998 WL112497, PCB98-60 (March

5, 1998). Again, it is up to the McHenry County Board to makecredibility determinations,and

give Mr. Whitney’stestimonytheweightit felt it deserved.Tate, 188 Ill.App.3d at 1022.

Finally, Co-Petitionersrely on two letters solicited from PrincetonVillage property

ownersto attemptto demonstratea lackof impacton neighborhoodpropertyvalues. (Pet. Br. p.
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33). However, theselettersdo not supportCo-Petitioners’casebecausethere is no objective

support for the assertionscontainedin them. Thereis no determinationof what theirstatements

to the effect that property values had “increased” meant, in that they could be referring to the 1%

increasein valuation,ratherthanthenormalappreciationratein the area. Public commentsare

not entitled to the sameweight as expert testimony submitted under oath and subject to cross-

examination. CDT, 1998 WL 112497at *5~ TheMcHenry County Boardcoulddeterminehow

much weight to give these comments, and its determination should not be reversed. The lack of

supportand lackof cross-examinationto determinethe writer’s intentweakensthe credibility to

be given to these letters. Again, the McHenry County Board has the power to determine

credibility. Tate, 188 Ill.App.3d at 1022.

For theforegoingreasons,theMcHenryCountyBoard’sdecisionthat thetransferstation

was incompatible with the surrounding area wasnot against the manifest weight of the evidence.

IV. THE MCHENRY COUNTY BOARD’S DECISION WITH RESPECTTO CRITERION
(v) WASNOTAGAINSTTHEMANIFESTWEIGHTOF THEEVIDENCE.

The testimonyat the local siting hearingclearly establishedthat theplan ofoperationsof

Lowe TransferStation, Inc. was not designedto minimize thedangerto surroundingareasfrom

fires, spills or other operational accidents, all as found by Mr. Thomas, Mr. Nickodem and Mr.

Sutherland. (C.00189, pp. 9-10, C.002l5, p. 55, C.00218,p. 80).

Co-Petitionerscontendthat thefacility is designedto protectthegroundwaterbecausethe

floors of the facility will be concrete,and becausethe facility will havea geomembraneliner

beneathit. (Pet. Br. p. 39). However,thesefeaturesin and ofthemselvesmaynotbe adequateto

preventgroundwatercontamination,which is a seriousconcern. It is undisputedthat the liner
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spansonly tipping floor andtunnel (C.00187, p. 11), so if any spills occurelsewhereon thesite,

suchastherampsor the apron,the spill will go directly into the storm watercollection system,

which, in turn, would flow into the groundwater in the area. This is particularly problematic

becausethereareno valvesor otherdevicesdesignedto shutoff theflow of waterif sucha spill

or leak doesoccur. (C.0018l,pp. 82-83). Further, thereis also no curbing to stop the flow of

contaminantsonto neighboringproperties,savefor acurb separatingLowe TransferStationfrom

Lowe Enterprises,Inc. (C.00215,pp. 18-19). Therefore,adequatesafeguardshave not been

proposedto stop contaminatedrun-off from flowing into The Hollows or Plote Property. As

such, the plan of operations will not minimize the danger of spills to neighboring property, and

criterion(v) is not satisfied.

The plan of operations is also not designed to minimize the danger of operational

accidents because while Co-Petitioners contend that the internal traffic flow is designed in a safe

manner(Pet. Br. p. 40), this wasdirectly refutedby Mr. Nickodem,who testifiedthat thetraffic

patterndesignedby the Applicant, which allows for merging traffic, can cause back-ups and

even accidents. (C.00214, pp. 33-34). The risk of accidents on the site is increased because

there is not enough room for vehicles to maneuver around that site. (C.00214, pp. 34-35, 45-51).

Becausethe site is not large enough,and becauseof the designatedtraffic patterns,thereare

likely be to bottlenecks and possible collisions at the entrance of the facility as well as large

traffic back-ups. (C.00214, pp. 50-51). Therefore,the internal flow of traffic is notdesignedto

minimize thedangerofoperationalaccidents,but actuallywill contributeto suchaccidents.

Co-Petitionersalso contendthattheir facility hasaplanof operationsthatminimizes the

dangerof fires becausethey havea pit into which burningdebris canbe pushed,a sandpit and
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an alarm system (Pet. Br. p. 40-41). Apparently, Lowe believesthat suchfeaturesareall that is

necessaryto adequatelyprotect againstfires inside the facility. However, expert testimony

establishedthat this wasclearly inadequate.Co-Petitionersassertthat it wasnot necessaryto

havesprinklersin this facility becausesprinklersystemsare “not a standarddesignfeaturein the

solid wasteindustry.” However, Co-Petitionersfail to point out that becauseof the facility’s

location and certain operationswithin this facility, it is at a much greaterrisk of fire. Mr.

Nickodemexplainedthat the risk of fire was greaterat this facility becauseof the vegetation

directly adjacent to the facility in The Hollows. (C.00215, pp. 32-33). A fire is also more likely

to occurat this facility becausetheApplicant hasdecidedto fuel its vehiclesinsidethe transfer

station. (C.00215,p. 30). Mr. Nickodemexplainedthat it is quite possiblefor fueling in the

building to causea fire becausea front-endloadersoften scrapethe floor, which could cause

sparksthat ignite the fuel. (C.00216,p. 28-29). This is preciselywhy transferstationsare

typically designedso that trucks are not fueled indoors. Id. Therefore,while it may not be

standardto havea sprinklersystemin atransferstation, it is reasonablefor theMcHenry County

Boardto concludethata sprinklersystemwould be necessaryto minimize thedangerof a fire in

to this facility.

Co-Petitionerspoint out the fact that fueling will occur inside the transferstationas a

positive feature of their plan of operations(Pet. Br. 41-42). However,Co-Petitionersfail to

acknowledgeor evenconsiderthat fueling inside the transferstation will actually increasethe

risk offires, which is why transferstationsdo not fuel vehiclesinside buildings. (C.00216,pp.

24-25,28-29). Becauseof the increasedrisk of fire, it is clearto seewhy it is not beneficial,and
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in fact actually detrimental,to proposea plan of operationsthat includesindoor fueling of

vehicles.

Although Co-Petitionerspoint out that Mr. Nickodemstatedthat it is rare for fire

protectionservicesto cometo a waste facility to assist in a fire, Co-Petitionershavefailed to

point out the testimonyof other witnesseswhich establishedthat fires do, in fact, occur at

transferstations. In fact, Applicant’s own witnesstestifiedthat he hasknown of fires occurring

in transfer stations (COO179, p. 75). Additionally, Mr. Nickodem testified that there is a

potentialfor fires to occurin transferstations,andpersonallyknows of onetransferstation that

actually burned down as a result of a fire. (C.002 16, pp. 13-14). Because of the danger of fires,

Mr. Nickodemtestifiedthat transferfacilities “needto havefire suppressionsystemsin placeto

be able to handlethat occurrence.” (C.00216, pp. 14). With respectto the Lowe Transfer

Station,a fire suppressionsystemdoesnot exist, asthe facility is not only lackinga sprinkler

system,but is also lackingastormwaterdetentionpond, from whichwatercanbedrawnto help

combata fire if necessary.(C.00l79,pp. 78-79). Furthermore,thereareno proceduresproposed

concerningwho to notify in the caseof a fire. (C.00179, pp. 70-71). Becausethe evidence

clearly showedthat the facility’s plan of operationswasnot designedto minimize thedangerof

fires, theCountyBoardwasjustified in finding that theApplicant failed to satisi~criterion(v).

A review of industrial Fuels establishesthat while the fire protection serviceswith

respectto the facility at issue in that casewere clearly adequate,the fire protectionservices

proposedfor the Lowe TransferStationare clearly inadequate.This is truebecausethe facility

in industrial Fuelswas equipped with a fire suppression system matched to the type of fire that

might occurandthespecificlocationofsucha fire, aswell asa comprehensivesprinklersystem.
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227 Ill.App.3d at 537, 592 N.E.2d at 152. The Court also noted that “[f]ire hydrants are adjacent

to the site, which is located close to fire, medical, and police services, andall necessary utilities

areavailable,including water,sanitarysewer,storm sewers,naturalgas and electricity.” Id. In

this case, not only is the facility not equipped with a sprinkler system, but there are no nearby

fire hydrantsor othersourcesof water,which is why theApplicant’sown witness suggested that

a fire truck would have to transport whatever water wasnecessaryto fight a fire. (C~00179,78-

79). Basedon all of the featuresof an adequatefire protectionsystemthat aremissing in the

Applicant’s plan of operations,the McI-Ienry County Board appropriately found that the

Applicant failed to satisfycriterion(v).

Co-Petitionersalso contend that the facility is designedto minimize the dangerof

accidentsbecausethereis an emergencyaccessgateinto thefacility (Pet. Br. 41). However,Mr.

Gordon and Mr. Zinnen conceded that an easement has not yet been dedicated for that purpose,

and they do not know if a dedicatedeasementwill be obtained. (C.OO186, pp. 49-51).

Furthermore,Mr. Nickodem testified that he did not believe that any emergency vehicles would

be ableto get into the facility from the emergencyaccesspoint astrucks would beblocking that

gate due to the small size of the site. (C,00214,pp. 56-57). As a result, the accessgate is

questionableat best. Evenassumingthat theproposedemergencyaccessgatewill be properly

dedicated,andwill be ableto be utilized effectivelyby emergencyvehicles,this doesnot createa

plan of operationsthat is designedto minimize the dangerof spills, fires and otheroperational

accidentsbecause,as noted above,thereare many other problemswith the facility’s plan of

operationsthat will not be remediedsimply by quick andeasyaccessto thefacility.
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For the reasonsset forth above,aswell as thosecontainedin SectionII, the Mdllenry

County Board had ample evidenceupon which to conclude that the plan of operationswith

respectto this facility was not designedto minimize the dangerof fires, spills and other

operationalaccidents. Consequently,the McHenry County Board appropriatelydenied Mr.

Lowe’s applicationfor siting approvalon thiscriterion.

V. THE MCHENRYCOUNTYBOARD’S IMPOSITION OF A “HOST FEE” WAS
LAWFUL.

In the presentcase,the Co-Petitioners’argumentthat the County Board’s imposition of

the “host fee” was unlawful is not ripe for adjudication because the County Board denied siting

approvalto theApplicant, and becauseof that denial, theApplicantwill clearly not be required

to pay any “host fee.” Becauseany decisionby this Boardasto whetherthathost feewas lawful

would haveno effecton the issuesit this case,any suchdecisionwould be an advisoryopinion,

which is strictly prohibitedunder Illinois law. SeeBarth v. Reagan,139 11l.2d 399, 419, 564

N.E.2d 1196, 1205 (1990). However, if the Board decides to address this issue, it is clear that

the imposition of the host fee was lawful andauthorized.

The imposition of a condition is specifically authorized by Section 39.2(e) of the

EnvironmentalProtectionAct. Section39.2(e)of the Act specifically providesthat a County

Board “may imposesuch conditions as may be reasonableand necessaryto accomplishthe

purposesof this Sectionandasarenot inconsistent with regulations promulgated by the Board.”

415 ILCS 5/39.2(e). Section39.2(e)specificallyallows a local unit of governmentto negotiate

and enter into a host agreementwith a local siting applicant, and requires the terms and
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conditionsof that agreementto be disclosedand madeapart of the hearingrecord. 415 ILCS

5/39.2(e).

Co-Petitionersargue that Section39.2 doesnot allow for the assessmentof feesagainst

an applicant,and that it doesnot grantauthority to requirefinancial responsiblity. (Pet. Br. p.

48). However,Section39.2(e) specifically allows a local unit of governmentto negotiateand

enter into a host agreement with a local siting applicant, and requires the terms andconditionsof

that agreement to be disclosed and made a part of the hearing record. 415 ILCS 5/39.2(e).

Illinois hasalso determinedthat economicsis a relevantconsiderationunderSection39.2, and it

is within the local siting authority’s discretion to consider it. SeeConcernedAdjoiningOwners

v. Pollution Control Board, 288 Ill.App.3d 565, 535, 680 N.E.2d 810, 817 (5th Dist. 1997).

Under Section 39.2(e), the McHenry County Board was clearly authorizedto examine the

economicimpactthatthetransferstationwould haveon theCounty, andimposesuchconditions

on approvalofthetransferstation.

Co-Petitionersarguethat therewas no discussionby theMcHenry CountyBoardprior to

the adoption of the host fee agreement. This is plainly wrong. Not only does the board not have

to conductanydebateso long asthemembershavean opportunity to reviewtherecordprior to

the vote (Slates v. Illinois Landfills, inc., 1993 WL 387195 (IPCB Sept. 23, 1993), but a

discussiondid in fact take place. The McI-Ienry County Landfill Siting Committee discussed the

imposition of the host fee, and decided that the $1.90 fee was reasonable and appropriate.

(C.07237, pp. 29-36).

Furthermore,Mr. Lowe himself, specifically agreedto accepta condition of a host

community payment equal to what the evidence showed was necessary to defray the impact of
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the facility on the County. (C.00203,pp. 26, 28). Co-Petitionersdo not acknowledgethis fact

in its brief. In fact, Mr. Lowe agreedto the host feestructureadoptedby the McHenry County

Board. (C.00203,pp. 25-28).

Accordingly,thehost fee impositionasa specialcondition oftheapprovalofthetransfer

stationwaslawful andauthorized.

VI. THE MCHENRY COUNTY BOARD DID NOT MISAPPLY THE UNNUMBERED
CRITERION.

As is madeclearby section39.2(a),theMcHenryCounty Boardwasable to consider“as

evidencethe previousoperating experienceand past record of convictions or admissionsof

violations of the applicant(and any subsidiaryor parentcompany)in the field of solid waste

managementwhen consideringcriteria (ii) and (v) under this Section. 415 ILCS 5/39.2(a).

Despitethe clearlanguageof this statutoryprovision, Co-Petitionerscontendthat the McHenry

CountyBoardhadno authorityto considerMr. Lowe’s lackof experience.

The cardinal rule of statutory constructionis to give statutory languageits “plain and

ordinary meaning.” Vicenciov. Lincoln-WayBuilders, inc. 204 Ill.2d 295, 789 N.E.2d 290

(2003); Paris v. Feder, 179 Ill.2d 173, 177, 688 N.E.2d 137 (1997). Despitethis well-settled

rule, Co-Petitionerscontendthatthe languagein 39.2(a)that allows countyboardsandmunicipal

governingbodiesto considerthe“previousoperatingexperience”of an applicantdoesnot in fact

meanwhat it actuallysays. Rather,Co-Petitionerscontendthat section39.2(a)doesnot allow

theCountyBoardto considerMr. Lowe’s “lack of experience.” However,the plain languageof

section39.2(a)doesallow countyboardsto considerwhateverexperienceanoperatormayhave,
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whetherit is good,bad, a little, a lot or noneat all. Any otherinterpretationofthatphrasewould

defy logic andreasonand contradict the cardinal rule of statutory construction.

Co-Petitionersalso seemto erroneouslysuggestthat theMcHenry CountyBoarddenied

siting approval and found that criteria (ii) and (v) were not met solely based on the “previous

operatingexperience”and “prior operatingrecord” oftheApplicant. However,thereareno facts

to supportsuchan assertion,and, in fact, when viewed asa whole, the evidenceclearly shows

that the County Board consideredthe unnumberedcriterion only as one factor in deciding

whethercriterion (ii) and (v) were met, and not asthe sole determinantwith respect to those

criteria. Whenproviding an explanationof theunnumberedcriterion, Mr. Heistenspecifically

stated that County Board members did not even have to consider this criterion, and simply polled

the Board membersto determineif, in fact, they did considerthe Applicant’s prior experience

and prior operatingrecordwhen decidingcriteria (ii) and (v). (C.07244,p. 19). The Board

memberswerenevertold thatthey could solely basetheirdecisionon thosefactors,but, rather,

were simply told that they may or may not take them into consideration. id.

The statements made by Mr. Klasen at the Regional Pollution Control Facility Committee

meeting establishthat the Committee membersclearly were not basing their decisionswith

respect to criteria (ii) and (v) solely on Mr. Lowe’s lack of experience. In fact, when Mr. Klasen

statedthat hethoughtcriteria(ii) and(v) werenot met, hedid notevenmentionMr. Lowe’s lack

of experience but, rather, found that those criteria were not met because the facility was located

next to TheHollows, andbecause he was concerned about spills that may affect the Hollows and

other areas(C.07237,pp. 15, 20), Becausethere is no evidenceto support Co-Petitioners’
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contentionthat the only basisfor the County Board’sdecisionswith respectto criteria (ii) and

(v), theirargumentshouldfail.

VII. THE MCHENRY COUNTY BOARD’S DECISION PROPERLY SET FORTH THE
REASONSFORITS DECISION IN ACCORDANCEWITH SECTION39.2 AND THE
MCHENRY COUNTY ORDINANCE.

Forsomereason,Co-Petitionersfail to addressin theirbrief paragraphs4(d)and4(e) of

theirunderlyingPetition. This lack of discussionbearsout the absoluteridiculousnessof Co-

Petitioners’argument. In addition, claimedgroundsfor appealnot pursuedor arguedin a brief

resultsin a waiverof thoseissues. SeeIll. Sup.Ct. Rule 34l(e)(7);ConcernedBooneCitizens,

Inc. v. MIG. Investments,Inc., 144 Ill.App.3d 334, 344, 494 N.E.2d180, 186 (2d Dist. 1986);

Albert Warnerv. WarnerBros. Trucking, Inc. and Urbana & ChampaignSanitaryDistrict, 1994

WL 163958,PCB 93-65,n.3 (April 21, 1994). Therefore,Co-Petitionershave waived these

issues.However,evenif thePollution ControlBoardaddressestheseissues,Co-Petitionershave

failed to demonstratethattheMcHenryCountyBoard’sdecisionwasimproper.

Paragraph4(d) allegesa violation of Section 39.2(e) of the Act, which statesthat the

decisionof the CountyBoard mustbe in writing “specifying the reasonsfor the decision.” 415

ILCS 5/39.2(e).This argumenthasno merit, ascaselaw clearly showsthatso long asa decision

is in writing and a recordhasbeenmadeof the decision,neithera detailedstatementfinding

specific facts,nor a detailedexplanationof the relationshipbetweenthe facts, the criteria, and

theconclusionsis necessary.E & E Hauling, Inc. v. PCB,451 N.E.2d555 (2d Dist. 1983),affd

107 Ill.2d 33, 481 N.E.2d 664 (1985); Clutts v. Beasley,541 N.E.2d 844 (5th Dist. 1989);

Sierra Club v. City of WoodRiver, 1995WL 599852(Oct. 1995). Thedecisioncanbe framedin

the languagesetout in thestatute. Seeid.
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TheMcHenryCountyBoard’sdecisiondenyingthesiting approvalfor thetransferstation

was set forth in ResolutionNo. R-200305-12-104,which containeda vote on eachcriterion. A

voluminousrecordof the hearing,which took placeover the courseof 13 days, resulting in a

transcriptof approximately4,000 pages. Furthermore,discussionsby the McHenry County

Landfill Siting Committeeregardingeachcriteriontookplace. UnderexistingIllinois andPCB

caselaw,it is clear that the recordsupportsthe determinationand Resolutionof the McHenry

CountyBoard, andCo-Petitioners’requestto reversethedeterminationoftheBoardfor failing to

set forth its reasonsfor its determinationshouldfail.

Paragraph4(e) of Co-Petitioners’petition alleges a violation of a County ordinance;

however,Co-Petitionersfail to evenmentionthis argumentin theirbrief Evenif this argument

is considered,case law shows that the Illinois Pollution Control Board will not review

proceduresemployedin a siting proceedingto determineif they arein compliancewith a local

siting ordinance,norwill it compelperformanceof a local ordinance. SeeResidentsAgainsta

PollutedEnvironment,PCB 96-243,slip op. at 6 (Sept. 19, 1996); Smithv. City ofChampaign,

PCB 92-55,slip op. at 3 (Aug. 13, 1992). Therefore,Co-Petitioners’argumentis inappropriate

and shouldbedenied.

However,evenit the Pollution Control Board decidesto examinethis issue,it is clear

that the County Board’s decisionis in accordancewith the McHenry County siting ordinance.

All the ordinancerequiresis a decisionin writing in accordancewith Section39.2 of the Act.

(Mdllenry County RegionalPollution Control Facility Siting OrdinanceNo. 0-9412-1200-88;

attachedto Lowe’sPetitionfor HearingasExhibit B). Section39.2doesnotrequireadecisionto

be setforth detailingeachand everyconsiderationofthe Boardin denyingthe application. See
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discussionsupra. The Resolutionissuedby the County Board in this matteris obviously in

writing, andcomplieswith therequirementsof Section39.2,asdiscussedpreviously. Therefore,

Co-Petitioners’argumentthat theMdllenry CountyBoard’sdeterminationis contraryto the local

McHenryordinanceis inappropriateandwithout merit.

VIII. CONCLUSION

For thereasonssetforth above,theMdllenry CountyBoard,respectfullyrequeststhatthe

Illinois Pollution Control Boarduphold the County Board’sdecisionto deny siting approvalto

LoweTransfer,Inc.

Dated:September2, 2003 RespectfullySubmitted,
RESPONDENTCOUNTY BOARD
OFMCHENRY COUNTY, ILLINOIS

By: ~ ~A,1x~)
‘Oneof its~ftorneys

CharlesF. Heisten
HeatherK. Lloyd
TimothyJ.Leake
HINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
815-490-4900
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